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NOTICE OF FILING

TO: DorothyM.Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA FEDERAL EXPRESS)

Marie Tipsord
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA FIRST CLASSMAIL)

(PERSONSON ATTACHED SERVICE LIST)

PLEASETAKE NOTICE thatI havefiled todaywith theClerkof theIllinois
Pollution ControlBoardanoriginal andninecopiesof theCOMMENTS OF THE
ILLINOIS ENViRONMENTAL REGULATORY GROUP,copiesofwhichareherewith
serveduponyou.

Dated: January19, 2004

RobertA. Messina
GeneralCounsel
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield,Illinois 62703
(217)523-4942

Respectfullysubmitted,
ILLINOIS ENVIRONMENTAL
REGUL ‘TORY GROUP,

By:
ROBERT A. MESSIINA
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COMMENTS OF THE
ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORYGROUP

(“IERG”), by oneof its attorneys,RobertA. Messina,andsubmitsthefollowing

commentsin theabove-referencedmatterto theIllinois Pollution ControlBoard
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IERG submitsthefollowing commentsin responseto theproposedrulemaking

entitled“ProposedAmendmentsto: PublicParticipationRulesin 35 Ill. Adm. CodePart

309 NPDESPermitsandPermittingProcedures(R03-l9).” Therehavebeennumerous

opportunitiesto providetestimonyandcommentsin this rulemaking,andfor thatIERG

thankstheBoard. Therefore,without addressingthosecommentsthathavealreadybeen

made,IERGlimits its commentstodayto theremainingissuesbelow.

First, IERU testifiedattheNovember19, 2003hearing(hereinafter,“hearing”)

that the languageproposedby theproponentsin Section309.143(a)did not include

• modifying languagefoundimmediatelyfollowing that sectionin thefederalregulations



(SeeTranscript,page11). Further,IBRG testifiedthat Illinois’ Section309.143should

include,in anewsubsection(b), additionalfederallanguagethatfurtherexplainsan

excursionorviolation of astateWaterQuality Standard.Thatmodifying language,

foundat40 CFR 122.44(d)(1)(ii),provides:

When determining whethei a discharge causes, has the reasonable
potential to cause, or contributes to an in-stream excursion above a
narrativeo r numericcriteria w ithin a Statewater quality standard,the
[Agency] shall useprocedureswhich accountfor existing controls on
point and nonpointsourcesofpollution, thevariability ofthepollutantor
pollutantparameterin theeffluent, thesensitivityofthespeciesto toxicity
testing (whenevaluatingwhole effluent toxicity), and whereappropriate,
thedilution oftheeffluentin thereceivingwater.

This languagewasnot foundobjectionableby counselfor theproponents(See

Transcript,page13, beginningat line 21).

Second,IERUtestifiedatthehearingthatthe languageproposedby the

proponentsin Section309.113(a)(5)is bothnotrequiredandpotentiallycostlyand

burdensometo theAgency(SeeTranscript,page10). With regardsto this language,the

benefit to theenvironmentdoesnot equalthecostto theAgency,it will likely addto the

time andexpenseof undertakingtheNPDESpermitwriting effort, andwill only delaya

processwhichalreadytakesa greatdealof timenow. Further, theIllinois EPA testified

that thebenefitresultingfrom suchlanguagewouldbe eithersmall or non-existent,and

that the languagewould addto theworkloadof theAgency(SeeTranscript,pages17-18,

andagain,pages29-30). Therefore,IERG asksthat this languagebestrickenfrom the

proposal.

2



Finally, IBRGwould like to addressoneissuethatwasraisedbothathearingand

duringnumerousmeetingsbetweenthevariousstakeholders.Throughoutthis

rulemakingprocess,andevenbeforeaproposalwasevenfiled, IERGandits Members

havetriedto understandtheprecisescopeofthe languagethat wasproposedwhich

would allow second,orthird, orsubsequentpublichearings.Manyofourquestionshave

beenaddressed,butoneissueremains.Mustthe Agencyreopenthepublic comment

periodandperhapsholdanotherhearingif theapplicantsubmitsmaterialto theAgency

afterthe closeofthecommentperiodto respondto public comment?CantheAgency

utilize andrelyuponthat informationprovidedby theapplicantwithoutreopeningthe

commentperiod?

Whenaskedthesequestionsathearing,Mr. Freverttestifiedthat, oftentimes,the

Agencymustsolicit additionaldataor informationfrom an applicantin orderto address

issuesraisedduringthecommentperiod. Further,henotedthatan applicant’sability to

respondto public commentmust, in somecircumstances,beextendedpastthecloseof

thecommentperiod. Finally, Mr. Frevertsuggestedthat sometimesthis informationis of

suchnaturethat additionalpublic commentis necessary,but sometimesthis information

doesnotnecessitatefurtherpublic comment(SeeTranscript,pages22-23),

IERG concurswith this assessment,but is concernedthatSection309.120,as

drafted,is not clearon this issue,andcouldbemisinterpretedto requireadditionalpublic

commentin all instanceswhenan applicantsubmitsdataor informationafterthecloseof

thecommentperiod. IERG askstheBoardto includelanguagein this sectionconsistent

with Mr. Frevert’stestimonyto ensurethat theAgencyis grantedsufficient discretion.
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In the eventthattheBoardadoptsamendmentsto thePart309 regulations,IERG

requeststhattheybeconsistentwith theabovecomments.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORYGROUP,

• By: %~
RobertA. Me~sina

Dated: January19, 2004

RobertA. Messina
GeneralCounsel
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield, Illinois 62703
(217)523-4942
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CERTIFICATE OF SERVICE

I, Robert A. Messina,theundersigned,certify thatI haveservedacopyof the

COMMENTS OF THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP upon:

DorothyM. Gunn
ClerkoftheBoard
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

SEEATTACHED SERVICELIST.

Marie Tipsord
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

by depositingsaiddocumentsin AirborneExpressMail andin theUnitedStatesMail in

Springfield,Illinois on January19, 2004

RobertA. M~ssina
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